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U.S. Customs Service 


Treasury Decision 


(T.D. 81-4) 
Bonds 


Approval and discontinuance of Carriers Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 


have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been dis- 
continued. If the previous bond was in the name of a different com- 
pany or if the surety was different, the information is shown in a 


footnote at the end of the list. 
Dated: December 23, 1980. 


Name of principal and surety 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Apollo Transports, Inc., P.O. Box 912, Austin, TX; 
motor carrier; St. Paul Fire & Marine Ins. Co. 
D 12/1/80 


De Betta & Sons Trucking Inc., (A New York Corp), 
P.O.B. 98, 115 Shinbone Lane, Comack, N Y; motor 
carrier; Investors Ins. Co. of America 


Boston Freight Terminals, Inc., 31 Fargo St., South 
Boston, MA; motor carrier; American Employers’ 
Ins. Co. 


C.0.D.E., Inc., 4800 Colorado Blvd., Denver, CO; 
motor carrier; The Ohio Casualty Ins. Co. 
(PB 5/22/80) D 12/1/80! 


Carolina Cartage Co., Inc., P.O.B. 1075, Greenville, 
SC; motor carrier; Fireman’s Fund Ins. Co. 
D 11/20/80 


Deluxe Lines, Inc., P.O. Box 4921, Syracuse, N'Y; 
motor carrier; St. Pau! Fire and Marine Ins. Co. 
D 12/15/80 


See footnotes at end of table. 





. 31, 1979 


. 16,1973 





Sept. 5, 1979 


- 12,1980 


. 21,1974 





Houston, TX 
$25,000 


New York Sea- 
port 
$25,000 


| Boston, MA 


$25,000 


El Paso, TX 
$25,000 


Charleston, SC 
$25,000 


Ogdensburg, NY 
$25,000 





CUSTOMS 


Name of principal and surety 


Direct Winters Transport Ltd., 890 Caledonia Rd., 
Toronto, Canada; motor carrier; Federal Ins.- Co. 
D 11/17/80 


Duncan Aviation, Inc., P.O. Box 81887, 2500 W. 
Benton, Lincoln, NB; air carrier; Aetna Casualty 
& Surety Co. 


Falcon Transport, Inc., P.O. Box K, Bird-In-Hand, 
PA; motor carrier; The Buckeye Union Ins. Co. 
(PB 8/14/78) D 11/15/802 


Fox Transport System, 21 South Fifth St., Phila., 
PA; motor carrier; American Employers’ Ins. Co. 


12/3/80 


Frank M. Herbert Inc., 504 Raritan Center, Edison, 
NJ; motor carrier; American Druggists’ Ins. Co. 
D 4/18/80 


Gene Hummel T/A Humeoo, Inc., 106 E. Furnace 
Branch Rd., Suite T-C, Glen Burnie, MD; motor 
carrier; National Grange Mutual Ins. Co. 


The Inland Sea, Inc., 2021 W. Governors Circle, Ste. 
100, Houston, TX; motor carrier; Federal Ins. Co. 


Merchants Forwarding Co., 30100 Telegraph Rd., 
Suite 324, Birmingham, MI; motor carrier; St. Paul 
Fire & Marine Ins. Co. 


Nehalem Valley Motor Freight, Inc., 3641 N.W. St. 
Helens Rd.; Portland, OR; motor carrier; Peerless 
Ins. Co. 

D 12/2/80 


Seaport Transportation Corp., 312 W. End, Detroit, 
MI; motor carrier; St. Paul Fire & Marine Ins. Co. 


Stevens Transport, 2944 Motley Dr., Suite 302, Mes- 


quite, TX; motor carrier; Transamerica Ins. Co. 


Stewart Corp. d/b/a TransInternational System, 800 
High St., POB 109, Worthington, OH; motor 
carrier; Washington International Ins. Co. 


1 Surety is Protective Ins. Co. 





- 13,1972 


. 13,1972 


. 14, 1980 


. 24,1980 


Nov. 


Oct. 


- 13,1980 


8, 1980 


- 10, 1980 


2 Surety is Pennsylvania National Mutual Casualty Ins. Co. 


(BON-3-03) 





Date of 
approval 


1, 1972 


- 15, 1980 


. 13,1972 | 


- 16, 1977 


- 21, 1980 


. 17, 1980 | 


. 28, 1980 | 


- 13,1980 


- 17,1980 


- 17,1980 





Filed with district 
director/area 
director/amount 


Detroit, MI 
$50,000 


Chicago, IL. 
$50,000 


Buffalo, NY 
$25,000 


New York Sea- 
port 
$50,000 


Newark, NJ 
$50,000 


| Baltimore, MD 


$25,000 
Houston, TX 
$25,000 


Detroit, MI 
$50,000 


| Portland, OR 


$25,000 


Detroit, MI 


$50,000 


| Dallas/Fort 
Worth, TX 
$25,000 


Cleveland, OH 
$50,000 


Marityn G. Morrison, 
(For Director, 
Carriers, Drawback and Bonds Division). 





CUSTOMS 


(T.D. 81-5) 


Foreign Currencies—Daily Rates For Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar. 

The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pursuant 
to part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


Brazil cruzeiro: 
December 15-19, 1980_______________-_-- _. $0. 0156 
People’s Republic of China yuan: 
December 15, 1980 $0. 637592 
December 16, 1980 . 641437 
December 17, 1980 . 637024 
December 18, 1980 . 644039 
December 19, 1980 . 635849 
Hong Kong dollar: 
December 15, 1980 . 193911 
December 16, 1980 . 192585 
December 17, 1980 . 192623 
December 18, 1980 . 194970 
December 19, 1980 . 194401 
Tran rial: 
December 15-19, 1980 Not Available 
Philippines peso: 
December 15-19, 1980 $0. 1320 
Singapore dollar: 
December 15, 1980 $0. 474158 
December 16, 1980 . 469373 
December 17, 1980 . 471587 
December 18, 1980 . 472970 
December 19, 1980 . 473485 
Thailand baht (tical) : 
December 15-19, 1980 $0. 0484 
Venezuela bolivar: 
December 15-19, 1980 $0. 2329 
(LIQ-3-01 O:C:E) 
Dated: December 19, 1980. 


Gwenn Kuen KirscHNER, 
Acting Chief, 
Customs Information Exchange. 





CUSTOMS 


(T.D. 81-6) 


Foreign Currencies—Variances from Quarterly Rate 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 80-249 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates. 


Austria schilling: 
December 15, $0. 071582 
December 16, . 069979 
December 17, . 070447 
December 18, . 070746 
December 19, . 070721 
Belgium franc: 
December 15, . 031319 
December 16, 1980 . 030760 
December 17-18, 1980 . 031221 
December 19, 1980 . 031397 
Denmark krone: 
December 15, . 165017 
December 16, . 161786 
December 17, . 164339 
December 18, . 164204 
December 19, . 164366 
Finland markka: 
December 15, . 258799 
December 16, 1980 . 255363 
December 17, 1980_______-- faye pat ah Ses . 256345 
December 18, . 256246 
December 19, . 256641 
France franc: 
December 15, . 216216 
December 16, . 213950 
December 17, . 217746 
December 18, . 216685 
December 19, 218055 
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Germany deutsche mark: 
December 15, 1980 . 502513 
December 16, 1980 . 495417 
December 17, 1980 . 505433 
December 18, . 501756 
December 19, . 506714 
Ireland pound: 
December 15, . 8740 
December 16, . 8460 
December 17, . 8750 
December 18, . 8720 
December 19, . 8820 
Italy lira: 
December 15, . 001060 
December 16, . 001046 
December 17, . 001060 
December 18, . 001057 
December 19, . 001064 
Netherlands guilder: 
December 15, . 461894 
December 16, . 455996 
December 17, . 464792 
December 18, . 462214 
December 19, . 465658 
Norway krone: 
December 15, . 193705 
December 16, . 191241 
December 17, . 193274 
December 18, . 192493 
December 19, . 193686 
Portugal escudo: 
December 15, . 018762 
December 16, . 018536 
December 17, . 018570 
December 18, . 018605 
December 19, . 018622 
Spain peseta: 
December 15, . 012658 
December 16, . 012456 
December 17, . 012455 
December 18, . 012494 
December 19, . 012523 
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Sri Lanka rupee: 
December 15-18, 1980 $0. 056402 
December 19, 1980 . 057045 
Sweden krone: 
December 15, 1980 . 226116 
December 16, 1980 . 223015 
December 17, 1980 . 226449 
December 18, 1980 . 225683 
December 19, 1980 . 226655 
Switzerland franc: 
December 15, 1980 . 552792 
December 16, 1980 . 546299 
December 17, 1980 . 554631 
December 18, 1980 . 553403 
December 19, 1980 . 555247 


(LIQ-03-01 0:C:E) 
Dated: December 19, 1980 


Gwenn Kue1n Kirscuner, 
Acting Chief, 
Customs Information Exchange. 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by the 
Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
Decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings—Attention: Legal Reference Area, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of 
10 cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Bu.uetin, through 
December 9, 1980, are available in microfiche format at a cost of 
$27.15 (15 cents per sheet of fiche). It is anticipated that additions to 
the microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 


B. Jamss F rtrz, 
Director, 
Regulations and Information Division. 
7 





Date of 
Decision 


11-24-80 
12-— 3-80 
12- 3-80 
5- 9-80 
10-23-80 
10- 9-80 
12-— 1-80 
10-30-80 
11-13-80 
11-13-80 


11-20-80 
11-20-80 


File 
Number 


104415 
104803 
104919 
061921 
065176 
065181 
065276 
066573 
066670 
066777 


066865 
066905 


Vessels: duties assessed against LASH barges for re- 
pairs performed in a foreign shipyard 

Vessels: relief from duty under 19 U.S.C. 1466 on the 
cost of repairs to LASH barges arriving foreign 

Containers: classification of plastic egg flats as instru- 
ments of international traffic 

Classification: floor tiles (532.27, 532.91) 

Classification: toy vehicles (737.95) 

Classification: toy cars, trucks and other vehicles 
(737.95, 737.15) 

Classification: ornamented men’s cotton corduroy pants 
(380.00) 

Classification: American Selling Price: footwear (700.60) 

Classification: knit scarf (372.70) 

Classification: foot valves and check valves (680.19, 
680.14) 

Classification: alarm flashlight (688.45) 

Classification: Dibenzylidene sorbitol, DBS (406.40) 





U.S. Customs Service 


Proposed Rulemaking 


Extension of Time for Comments Concerning Proposed Change of 
Practice Relating to the Classification of Three-Wheel All-Terrain 
Vehicles 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for comments. 

SUMMARY: This document extends the period of time permitted 
for the submission of comments in response to the recent proposed 
change of practice relating to the classification of three-wheel all- 
terrain vehicles. This extension will permit the preparation and sub- 


mission of more detailed comments by interested members of the 
public. 


DATE: Comments must be received on or before February 27, 1981. 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
and Information Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-5558. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On November 28, 1980, the Customs Service published in the 
Federal Register (45 F.R. 79221), notice that the Service is reviewing 
a uniform and established practice concerning the classification of 
three-wheel all-terrain vehicles. The Customs Service currently classi- 
fies the subject vehicles under the provision for other motor vehicles 
(except motorcycles) for the transport of persons or articles in item 
692.10, Tariff Schedules of the United States (TSUS). The proposed 
change of practice would result in the reclassification of these vehicles 
under the provisions for motorcycles in item 692.50 (TSUS). 


9 





10 CUSTOMS 


COMMENTS 


Customs has received a request from a motor vehicle manu- 
facturer to extend the period of time for the submission of comments 
in order to prepare a more detailed response. Therefore, the period of 
time for submission of comments is extended to February 27, 1981. 

Date: December 22, 1980. 


Donaup W. LEwI1s, 
Director, 
Office of Regulations and Rulings. 


ERRATUM 


Reference Customs BuLuretin, volume 14, No. 53, dated 
December 31, 1980: 


Federal Register publishing information was omitted for T.D. 
80-304, T.D. 80-305 and T.D. 80-306 on pages 7 and 8. The 
correct information should have appeared following each TD 
as follows: 


[Published in the Federal Register, Dec. 24, 1980 (45 F.R. 85243)] 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 


Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Fredrick Landis Nils A. Boe 
Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Decision of the United States 


Court of International Trade 
(Slip Op. 80-13) 


WEAR ME ApPAREL CORPORATION, PLAINTIFF ¥. THE UNITED STATES 
or AmErRicA, THE UNITED States Customs Service, Rosert E. 
CuHAsEN, Dennis SNYDER, BENJAMIN JEFFERSON, Roy Dewine, 
JOHN MARTUGE, DEFENDANTS 


Memorandum and Order on Plaintiff’s Motion for a Preliminary 
Injunction 


Court No. 80-11-00057 


[Motion denied] 


335-082 0 - 81 - 2 





1 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


(Dated December 15, 1980) 


Rivkin Sherman & Levy, Esqs. (Joseph S. Kaplan, Charles H. Bayar, and 
Dennis A. Adelson, Esqs., of counsel), for the plaintiff. 

Alice Daniel, Assistant Attorney General (Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation, and Jerry P. Wiskin, trial attorney), 
for the defendants. 


Newman, Judge: This is an application by plaintiff, an importer 
of children’s wearing apparel, for a preliminary injunction pursuant 
to rule 65(a) of the rules of this court brought on by an order to show 
cause entered on November 25, 1980. Plaintiff predicates jurisdiction 
in this action on 28 U.S.C. 1581(i) (3) and (4). 

The merchandise involved comprises: (1) short sets, which are 
two-piece children’s top and bottom combinations; and (2) children’s 
trunks. This merchandise (manufactured in Taiwan) is subject to a 
quantitative textile quota restriction and must be entered by plaintiff 
under a correct unfilled quota category. 

The substantive issue is the correct classification of the merchandise 
tor quota purposes. Plaintiff claims that the merchandise is classifiable 
as swimwear or other wearing apparel in quota category 359 or 659, 
depending upon the component material of chief value; and further, 
that the short sets are classifiable as entireties rather than as.separate 
components. On the merits, plaintiff additionally seeks a ruling that if 
its merchandise is ultimately determined not to be classifiable in quota 
category 359 or 659, as claimed, the proper classification as determined 
by the court be applied prospectively, and not retroactively. 

Some of the merchandise has been imported and entered for con- 
sumption; some has been imported, but refused entry for consumption; 
some has been imported and entered for warehouse; and the remainder 
of plaintiff’s merchandise is in transit to the United States or is still in 
Taiwan. Customs has demanded the redelivery of merchandise hereto- 
fore released for consumption, and has informally advised plaintiff 
that none of the merchandise in Customs bonded warehouse may be 
withdrawn for consumption. 

Plaintiff seeks an order enjoining defendants from rejecting the 
entry, or withdrawal from warehouse, for consumption of plaintiff’s 
merchandise in textile quota category 359 or 659; and enjoining de- 
fendants from requiring redelivery to Customs custody (or assessing 
liquidated damages for the failure to redeliver) any merchandise- hereto- 
fore entered or withdrawn from warehouse tor consumption and re- 
leased to plaintiff. 

On the merits, the Government disputes that the merchandise in 
issue falls within quota category 359 or 659 but it has not specifically 
addressed the question of whether the short sets are entireties. 

Upon submission of this application on November 24, 1980, oral 
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argument was heard at a conference in Chambers on plaintiff’s applica- 
tion for an order requiring defendants to show cause on November 26, 
1980 why a preliminary injunction should not be granted. At this 
conference, the Government orally moved to dismiss the action on the 
ground that the court lacks jurisdiction. After hearing the arguments 
of counsel, this court ordered defendants to respond on November 26, 
1980 to plaintiff’s application for a preliminary injunction and set this 
matter down for a hearing on November 28, 1980. In furtherance of its 
oral motion to dismiss at the November 24 conference, the Govern- 
ment filed a written cross-motion to dismiss and a supporting memo- 
randum of law on November 26, 1980. Plaintiff’s response to de- 
fendants’ cross-motion has not yet been filed. Subsequently, on 
November 28 and December 1, 1980, an evidentiary hearing was held 
respecting plaintiff’s application. 

At that hearing, plaintiff adduced the testimony of its chairman of 
the board, president, and four other witnesses, and submitted six 
exhibits. The Government called one witness, an import specialist 
who is a team leader at the Port of Newark, N.J., and introduced two 
exhibits. 

Inasmuch as the court desires to issue an expedited ruling on plain- 
tiff’s present application (as well as give precedence to other injunction 
applications in the motion part), the jurisdictional issue raised by 
defendants’ cross-motion will not be specifically addressed at this 
juncture. 

In addition to its opposition to plaintiff’s application on jurisdic- 
tional grounds, defendants maintain that the application should be 
denied because of plaintiff’s unjustified delay (laches) in seeking ad- 
ministrative review and plaintiff’s failure to exhaust its administrative 
remedies in accordance with 28 U.S.C. 2637. 

For the reasons indicated below, I am constrained to conclude that 
a preliminary injunction should not be granted under the circumstances 
in this case. 

The salient facts as disclosed by the record, which warrant denial 
of plaintiff’s application for injunctive relief, are: 

(1) Plaintiff received notices to redeliver on March 31, 1980 and 
April 14, 1980, but filed no protest against such action. 

(2) Plaintiff’s merchandise was excluded from entry on August 
22, 1980, but plaintiff filed no protest against such action. 

(3) Plaintiff filed no protest until on or about November 19, 


1980, against the exclusion of its merchandise from entry or 
delivery. 


1 Under rule 7(g) a motion to dismiss an action is a dispositive motion, and consequently pursuant to rule 
7(d) plaintiff has 30 days after service of such motion in which to respond. Defendant then has 10 days 
after service of the response to its motion to serve a reply. 
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(4) Plaintiff has not availed itself of the accelerated methods of 
disposition of administrative claims provided by 19 U.S.C. 
1515(b), 19 CFR § 174.21(b) and 19 CFR § 174.22. 

Significantly, had plaintiff immediately filed a protest against the 
decision of August 22, 1980, excluding its merchandise from entry, 
plaintiff could have had, pursuant to 19 CFR § 174.21(b), an admin- 
istrative review and a decision within 30 days from the date the protest 
was filed—long prior to the commencement of this action. 

The bulk of the merchandise involved in this case was entered 
directly for warehouse; and, with certain exceptions, plaintiff has not 
attempted to withdraw such merchandise and enter it for consumption 
ostensibly because Customs has informally advised plaintiff that any 
attempted withdrawals would be rejected. Consequently, respecting 
the merchandise in bonded warehouse which plaintiff has not at- 
tempted to withdraw, there has been no formal administrative action 
taken by Customs, and accordingly there is no present cause of action 
relating to such merchandise. The foregoing observation also applies 
to plaintiff’s merchandise still in production abroad, and that still in 
transit to the United States. Cf. Sanho Collections, Ltd. v. Chasen, 
et al., 1 CIT_, Slip Op. 80-2 (November 14, 1980), wherein the 
Government (CITA) had taken official action to reduce the mport 
restraint level, which action was contestable by the plaintiff. Mere 
informal advice by Customs officials to plaintiff that the merchandise 
in warehouse would not be allowed withdrawal and entry for consump- 
tion under the existing visas (in category 359 or 659) is not adminis- 
trative action which is protestable under 19 U.S.C. 1514, nor does such 
informal advice give rise to a cause of action over which this court 
may exercise jurisdiction pursuant to 28 U.S.C. 1581 (i) (3) and (4). 

Concerning the merchandise which Customs has actually excluded 
from entry or which Customs has demanded be redelivered, plaintiff 
failed to exercise due diligence in pursuing its administrative remedies. 
See 28 U.S.C. 2637. I cannot fathom, and it is wholly inappropriate 
to speculate on, the reasons for plaintiff’s inexplicable inaction and 
delay. While plaintiff, unfortunately, may have been lulled into the 
belief or hope that its quota classification dispute with Customs could 
be amicably resolved on an informal basis at the administrative level, 
plaintiff’s contention that its informal efforts (including a request 
for internal advice) have exhausted its administrative remedies is 
patently without merit. More, the fact that plaintiff anticipated a 
formal rejection of its claimed classification by Customs is not a valid 
excuse for its lack of diligence in seeking administrative review. 
United States v. Felt & Tarrant Co., 283 U.S. 269, 273 (1931). 

The Court wishes to stress that its ruling herein should not be 
interpreted to mean that exhaustion of administrative remedies is 
invariably a condition precedent to granting preliminary injunctive 
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relief. Nonetheless, the legislative history of 28 U.S.C. 2643(c)(1) is 
clear that Congress was cognizant of the interrelationship between 
that provision and section 2637.? Importantly, Congress used the 
words where appropriate in section 2637 (d). 

Plaintiff’s assertion that Customs demands for redelivery of mer- 
chandise were not pretestable under 19 U.S.C. 1514 is incorrect. 
Although the Customs Courts Act of 1980 amended section 1514(a) (4) 
to expressly make a demand for redelivery a protestable decision, a 
demand for redelivery is in reality no different than a decision to ex- 
clude merchandise from entry or delivery—a decision which the 
Customs Court may now [1979] review. See S. Rept. 96-466, 96th 
Cong., 1st sess. 7 (1979). Hence, demands for redelivery were protest- 
able under 19 U.S.C. 1514(a)(4) prior to the 1980 amendment as de- 
cisions to exclude merchandise from entry or delivery. 

The short of the matter is that from the facts and circumstances 
summarized above it is evident that the irreparable injury which 
plaintiff now claims it will suffer if denied preliminary injunctive 
relief was foreseeable as early as March 31, 1980, and in any event was 
readily apparent no later than August 22, 1980. The plaintiff, who has 
not acted diligently to pursue and exhaust its administrative remedies 
cannot, because of its financial predicament,’ be permitted to benefit 
by its past inaction in pursuit of the present application. For plaintiff 
to prevail under the circumstances in this case would obviously make 
a mockery of section 2637. While this court is sympathetic to plain- 
tiff’s plight—particularly as vigorously asserted by its able and ex- 
perienced counsel—regrettably the extraordinary relief here sought 
cannot be granted in the present application. 

Government counsel has impressed upon the court in this and other 
similar matters that, when requested by an importer, the Customs 
Service will provide an expeditious review and determination of a 
protest. True it is, here plaintiff has never requested an accelerated 
administrative review. Nevertheless, should plaintiff at some point 
request an accelerated disposition of a protest, this court would an- 
ticipate that under the emergent circumstances established by the 
record, the Customs Service would do everything within its power 
to immediately review the protest and render a speedy decision. 

For the reasons stated hereinabove, it is ordered that plaintiff’s 
application for preliminary injunction be and hereby is denied. 


2 H.R. Rept. 96-1235, 96th Cong., 2d sess. at 41. 

3 Atth evidentiary hearing held Nov. 28 and Dec. 1, 1980, plaintiff submitted extensive and unrebutted 
testimony through its chairman of the board and president concerning the dire financial consequences that 
would flow from a failure to obtain preliminary injunctive relief. Plaintiff’s potentially precarious financial 
situation is also detailed in an affidavit by its president submitted in support of this application for pre- 
liminary injunction. 
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(Slip Op. 80-14) " 
MELAMINE CHEMICALS, INC., PLAINTIFF, v. UNITED STATEs, 
DEFENDANT 


Memorandum Opinion and Order 


Court Nos. 80-—6-00879, 80-6-—00880 


[Motion for protective order granted.] 
(Dated December 18, 1980) 


Baker & McKenzie (Bruce E. Clubb on the brief) for the plaintiff. 
Alice Daniel, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch (Francis J. Sailer on the motion), for the defendant. 


Lanpis, Judge: These actions were instituted pursuant to 19 U.S.C. 
1516a(a) (2) seeking judicial review of a determination of no material 
injury or threat thereof published by the U.S. International Trade 
Commission on May 14, 1980, in antidumping investigation Nos. 
731-TA-13 and 14 (final) of melamine in crystal form from Italy and 
Austria (45 F.R. 31830). 

Pursuant to rule 6.1(c) ! defendant moves for a protective order 
regarding document numbered 22 from list No. 2 of the administrative 
record. 

Plaintiff opposes defendant’s motion on the grounds that said 
motion is premature in that plaintiff has not requested disclosure of 
the document nor has plaintiff had the opportunity to evaluate 
thoroughly its potential importance. 

The document was accorded privileged status during the adminis- 
trative proceedings before the Commission. 

Defendant contends that the document consists wholly of internal 
communications prepared by staff members of the Commission solely 
for use by the Commission which set forth and reflect advisory opin- 
ions, conclusions, considerations, deliberations and recommendations, 
and comprise part of the process by which the Commission’s decisions 
are formulated and its official duties and responsibilities are dis- 
charged. The affidavit of Bill Alberger, Chairman of the U.S. Inter- 
national Trade Commission, is submitted in support of this motion 
and is not refuted by plaintiff. 

It is well settled that documents of the International Trade Com- 
mission of a pro-con nature which are compiled solely for internal use 
by the Commission and which comprise part of the process and ideas 
by which, and upon which a final determination of the Commission is 


1 Now rule 26(c) of the Rules of the U.S. Court of International Trade. 
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based, are subject to a protective order against disclosure on the 
ground of privilege. SCM Corporation v. United States, 82 Cust. Ct. 
351, C.R.D. 79-11, 473 F. Supp. 791 (1979) ; Sprague Electric Company 
v. United States, 81 Cust. Ct. 168, C.R.D. 78-18, 462 F. Supp. 966 
(1978); Henkel Corporation et al. v. United States, 85 Cust. Ct. _, 
C.R.D. 80-15 (1980). 

While executive privilege is not absolute except in cases of military 
or State secrets, United States v Reynolds, 345 U.S. 1 (1953); SCM 
Corporation v. United States, supra, nonetheless, once the proponent 
for the invocation of the privilege has complied with the established 
criteria for the privilege, it is incumbent upon the opposing party 
to show that the privileged material should be disclosed by dem- 
onstrating clearly and persuasively that the need for disclosure 
outweighs the harm that could result from nondisclosure. United 
States v. Nixon, 418 U.S. 683 (1974); Sprague Electric Company v. 
United States, supra. 

In the present actions movant has complied with the established 
criteria by formally invoking the claim for privilege through the head 
of the agency having control of the matter and who personally reviewed 
the materials in issue and has submitted an appropriate affidavit in 
support of the privilege claim. In opposition, plaintiff has offered no 
compelling reasons to justify denial of the relief sought. Plaintiff has 
not refuted movant’s supporting affidavit nor questioned the contents 
of the document? but merely states that it should not be forced to 
determine whether to request production of the document before 
it has had an opportunity to evaluate thoroughly its potential 
importance. 

Plaintiff’s argument relies upon the assumption that it must first 
demand production of the document before defendant can move for a 
protective order. In Asahi Chemical Industry Company, Ltd., et al. v. 
United States, 1 CIT _, Slip Op. 80-5 (November 20, 1980), this court 
held that a motion for a protective order, pursuant to rule 6.1(c), 
may be made before the document is demanded to be disclosed. In the 
words of Judge Rao: ‘‘The plain language of the rule is to the effect 
that any party may move for a protective order and that the court 
may make any order which justice requires without any limitation as 


2 In view of the fact that plaintiff has offered no opposition to the Alberger affidavit nor questioned that the 
document is other than a pro-con statement, the court deems the facts contained therein as true. The court, 
therefore, finds it unnecessary to make an in camera inspection permitted pursuant to 19 U.S.C. 15l6a (b) (2) 
(B) because there is no issue as to whether the document contains facts or other material not subject to 
executive privilege. SCM Corporation v. United States, supra. 

3 The principle is clearly enunciated under rule 26(c) of the rules of of the Court of International Trade. 
Under this rule the court, sua sponte, may issue orders as justice requires. Such order is without regard as to 
whether a demand has been made and, indeed, may be accomplished without a motion by the parties or 
person from whom discovery is sought. 
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to when a protective order may be granted.” Accord, Henkel Corpora- 
tion et al. v. United States, supra. 

It is evident that once a motion for a protective order is made, those 
opposing said motion must evaluate the importance of the document 
in issue in making their opposition and must, once the movant has 
complied with the essential criteria for invoking a privilege claim, 
demonstrate a compelling need for the document that outweighs the 
harm that could result from protection. It is insufficient to defeat such 
motion by merely claiming that the party has not yet determined 
whether to request production of the document because it has not had 
an opportunity to evaluate the importance of the document. If addi- 
tional time is necessary, the party should confer with counsel or 
petition the court for an extension of time for good cause shown to 
oppose the motion. 

Accordingly, upon consideration of defendant’s motion for a pro- 
tective order regarding privileged document numbered 22, on list No. 
2 in the administrative record, and plaintiff’s opposition thereto, it is 
hereby 

OrpDERED and ApsupGEp that defendant’s motion is, in all respects, 
granted and it is further 

OrpEeRED and ApsupcGeEp that the clerk of the court shall seal 
document numbered 22 on list No. 2 and keep said docume 1t sealed 
and not subject to discovery or disclosure pending further order by 
the court. 
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International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 


DEPARTMENT OF THE TREASURY, January 14, 1980. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the infor- 
mation of Customs officers and others concerned. 


R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
Certain Untiversat Joint Kits, 
CoMPONENTS THEREOF, AND TRUN- 
NION SEALS Usep THEREWITH 


Investigation No. 337-TA-93 


Notice of Investigation 


AGENCY: US. International Trade Commission. 
ACTION: Institution of investigation pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on November 3, 1980, 
under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf 
of Dana Corp., P.O. Box 1000, Toledo, Ohio 43697. The complaint 
was amended on November 18, 1980. The complaint, as amended 
(hereinafter referred to as the complaint), alleges unfair methods of 
competition and unfair acts in the importation into the United States 
of certain universal joint kits with trunnion seals, or in their sale, 
because of the alleged infringement by such trunnion seals of at least 
claims 1, 3, 4, 5, and 7 of U.S. Letters Patent 3,479,840 and the alleged 
misappropriation of Dana Corp.’s trade nomenclature. The complaint 
further alleges that the effect or tendency of such unfair methods of 
competition and unfair acts is to substantially injure an industry, 
efficiently and economically operated, in the United States. 

The complainant requests the Commission to institute an investi- 
gation; during the investigation, to issue a temporary exclusion order 
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prohibiting importation of the articles in question into the United 
States, except under bond; and after a full investigation, to issue an 


order permanently excluding the articles in question from entry into 
the United States. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) and 
in section 210.12 of the Commission’s Rules of Practice and Procedure 
(19 CFR 210.12). 


SCOPE OF THE INVESTIGATION: Having considered the 
complaint, the U.S. International Trade Commission, on Novem- 
ber 26, 1980, ordered that— 


(1) Pursuant to subsection (b) of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337(b)), an investigation be instituted to 
determine whether there is reason to believe there is a violation 
and whether there is a violation of subsection (a) of section 337 
in the unlawful importation of certain universal joint kits, com- 
ponents thereof, and trunnion seals used therewith into the 
United States, or in their sale, because of the alleged infringement 
by such seals of claims 1, 3, 4, 5, or 7 of U.S. Letters Patent 
3,479,840 and the alleged misappropriation of Dana Corp.’s 
trade ‘nomenclature, the effect or tendency of which is to substan- 
tially injure an industry, efficiently and economically operated, 
in the United States; 

(2) For the purpose of the investigation so instituted, the 
following are hereby named as parties upon which this notice of 
investigation shall be served: 

(a) The complainant is: 
Dana Corp. 
P.O. Box 1000 
Toledo, Ohio 43697 
(b) The respondents are the following companies alleged 
to be engaged in the unlawful importation of such articles 
into the United States, or in their sale, and are parties upon 
which the complaint is to be served: 
Naniwa Seimitsu Industry Co., Ltd. 
No. 2—Chome, Kusune-Cho, Yao 
Osaka, Japan 
GMB Universal Joints, Inc. 
22 D. Craigwood Road 
Avenel, N.J. 07001 
GMB West 
121 Sierra Street 
El Segundo, Calif. 90245 
Kanematsu-Gosho (U.S.A.) Inc. 
543 West Algonquin Road 
Arlington Heights, Ill. 60005 
(c) Wilhelm A. Zeitler, Chief, Nonpatent Branch, Unfair 
Import Investigations Division, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436, 
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shall name the Commission investigative attorney, a party to 
this investigation ; and 
(3) For the investigation so instituted, Donald K. Duvall, 
Chief Administrative Law Judge, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436, shall 
designate the presiding officer. 
SUPPLEMENTARY INFORMATION: The phrase “components 
thereof” has been added to paragraph (1) above on the basis of informal 
investigatory activities by the Commission which revealed that the 
universal joint kit can be imported as component parts as well as in 
an assembled kit form. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(b) of the rules, such responses will be considered by the Com- 
mission if received not later than twenty (20) days after the date of 
service of the complaint. Extensions of time for submitting a response 
will not be granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation in 
the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination con- 
taining such findings. 

The complaint, except for any confidential information contained 
therein, is available for inspection during official working hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Inter- 
national Trade Commission, 701 E Street NW., Washington, D.C. 
20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Jack Simmons, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0493. 
By order of the Commission. 
Issued: December 17, 1980. 
KENNETH R. Mason, 
Secretary. 
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Notice of Investigation 
U.S. Dye Industry: Its Competitiveness in the World Market 


AGENCY: United States International Trade Commission 


ACTION: In accordance with the provisions of section 332(b) of the 
Tariff Act of 1930 (19 U.S.C. 1332(b)), the Commission has instituted 
investigation No. 332-120 for the purpose of gathering and presenting 
information on the U.S. dye industry and its competitiveness in the 
world market. This study will assess the overall competitiveness of the 
U.S. dye industry relative to foreign producers through the analysis of 
such factors as trade trends, research and development expenditures, 
new products, and management achievement. Possible future trends 
will also be discussed and analyzed. 

EFFECTIVE DATE: December 10, 1980. 


FOR FURTHER INFORMATION CONTACT: Mr. Edmund 
Cappuccilli or Mr. William Baker, Energy and Chemicals Division, 
U.S. International Trade Commission, Washington, D.C. 20436; 
Phone 202-523-0490 or 202-523-0492. 

WRITTEN SUBMISSIONS: There is no public hearing scheduled 
for this study, however, written submissions from interested parties 
are invited. Commercial or financial information which a party desires 
the Commission to treat as confidential must be submitted on separate 
sheets of paper, each clearly marked Confidential Business Information 
at the top. All submissions requesting confidential treatment must 
conform with the requirements of section 201.6 of the Commission’s 
rules of practice and procedure (19 CFR 201.6). All written submis- 
sions, except for confidential business information, will be made 
available for inspection by interested persons. To be assured of con- 
sideration by the Commission in this study, written statements should 
be submitted at the earliest practicable date, but no later than April 
17, 1981. All submissions should be addressed to the Secretary of the 
Commission’s office in Washington, D.C. 

By order of the Commission. 
Issued: December 19, 1980. 
Kernnetu R. Mason 
Secretary. 
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